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POST-MORTEM DISPOSITION OF ONE'S BODY


Many people, when writing wills and planning what to do with their estates, ask about funeral arrangements, organ gifts, and other matters relating to their mortal remains.  Relatives and friends usually find it helpful to know the wishes of the departed person when making such arrangements.  It is the purpose of this memorandum to describe the proper procedures for expressing wishes in this area.  

Legal Status of Dead Bodies


For most purposes a dead body is not property, but rather it is part of the earth or other environment to which it is committed.  Thus an innkeeper cannot hold the body of a deceased guest to force the relatives to pay the guest's bill.  (An exception to the body as non-property rule would be the case of an archaeological artifact, so that if a burglar stole an Egyptian mummy from a museum, a court would probably rule that the body was the property of the museum.)  Ordinarily dead bodies cannot be bought, sold, seized for debt or devised in a will, and executors have no right to dispose of the cadaver of the testator.  Since the examination and proving of wills usually takes place after the funeral, a testamentary will is not a prudent place to put burial instructions.  A will should only be concerned with instructions to an executor about one's property.

Burial Instructions


Burial instructions are given in several ways.  Detailed arrangements may be made with a professional funeral director, who is used to sitting down and planning every detail of a person's funeral.  The advantage of this arrangement is that a person whose judgment is not impaired by grief makes decisions.  At the time of death all the survivors have to do is make a call to the funeral home; everything else from announcements to internment is taken care of.  Often this would all be prepaid.  When making the arrangements, be sure someone knows which funeral home to call, even if they do not know all the details.  In picking speakers, services, sect, and site, one should think mainly of others since when the arrangements are carried out the deceased will suffer no discomfort, whatever the arrangements are.

     A person who does not want to arrange directly with a funeral director can instead leave a private memorandum of instructions.  It is best to leave it with the person who will be responsible for carrying it out, such as a close friend or relative.  Another way of indicating intention is to purchase a cemetery plot with burial rights.


Instructions can also be given orally, often confirmed on the person's deathbed.  This is not the recommended method, but it is legally binding.  If the decedent has given several inconsistent instructions, the most recent one would be controlling.  This is true even if an oral deathbed wish contradicts earlier written instructions.  (In devising property the rule is opposite.)


Funeral instructions, to take care of the events between death and disposition, can also be planned.  These can include specifying the site for a service, vehicles to be used, items to be buried, memorials to be read, music to be played, etc.  However, in this area it is probably better to express preferences as opposed to giving instructions.  You may be buried at a season too cold for the outdoor concert you planned, and the mourners should be able to use their own judgment.  Preferences are useful in case the mourners are indecisive, and perhaps someone should be designated to make final decisions after consulting with others who are concerned.  For example, one might say, "I wish to be buried in Forest Hills Cemetery, after an Episcopal service in the cemetery chapel, or in another suitable place selected by my sister, after consulting with my friend, Mortimer."  Funeral directors advise against burying jewelry in caskets, because of the likelihood of it being stolen before burial or plundered thereafter.

Preferences of Kindred


If there are no instructions from the deceased then the next of kin will have to decide how to handle the funeral.  This is perfectly reasonable, since in most cases they are the ones most aggrieved by the passing, and whatever makes them most comfortable should be done.  Problems arise mainly with unmarried companions who live together.  If the survivor is estranged from the relatives of the deceased, or perhaps competing with them for a bequest, and if the deceased did not anticipate this conflict by leaving clear burial instructions, there might well be a fight.


When the next of kin find the decedent's instructions offensive, for example, choice of church, or cremation that someone else considers irreverent, there is little the next of kin can do.  Whatever instructions are given, the wishes of the deceased will usually be respected by a court if the matter leads to litigation.  Thus if the decedent wishes his or her ashes to be spread at sea, and that wish is known to a court, that is what will happen, provided that there is someone to pay for this exercise.  This is true even in the face of the protest of all the landlocked relatives, and of the existence of an ancestral crypt in use from time out of memory.

 
Where the instructions of the decedent are lacking, and if the next of kin cannot agree among themselves, litigation could result.  The next of kin of the closest degree will have priority over all others -- first a spouse, then issue, parents, siblings, and then other relatives by degree of kindred.  For example, where a divorced man died leaving no instruction for his burial, his sister had him buried near her home.  Later, his children from a distant city were able to establish their right to have their father's body reinterred near their home at their expense.  Stackhouse v. Todisco, 370 Mass. 860; 346 N.E.2d 920 (1976).  If next of kin of equal degree disagree, several children for example, a judge may have to be involved to decide.  All this could be avoided by clear burial instructions.

Cemetery Statutes


To protect public health and water supplies from unsanitary burial practices, to discourage homicide, and perhaps to respect the interests of funeral directors, the state has passed statutes regulating the disposal of dead bodies.  By law, ". . . every dead body of a human being dying within the Commonwealth, and the remains of any body after dissection therein, shall be decently buried, entombed in a mausoleum, vault or tomb or cremated within a reasonable time after death."  Mass. Gen. Laws, Ch.114, §43M.  No other means would be lawful.  There are detailed requirements in the statutes (Mass. Gen. Laws, Ch.114) concerning burial, entombment, and cremation, but these are of concern mainly to cemetery operators.  


Burial must take place either in a public cemetery or in a private cemetery on the land of the family of the decedent.  Mass. Gen. Laws, Ch.114, §34.  In either case the cemetery would be subject to the authority of the local board of health, which could act to abate a health hazard.  The statute requires documents such as death certificates, burial permits, and cemetery records to prevent secret burials and to aid in uncovering homicides.


Individuals or families can buy cemetery lots for future use.  Once someone is buried in such a lot the right to control the grave site, for maintenance or the erection of monuments, etc., is given only to heirs, unless contrary provisions of a will expressly provide otherwise.  Mass. Gen. Laws. Ch.114, §31.  Where a family lot is purchased for several burials, relatives of the decedent related only by marriage can be excluded by other family members who are blood relatives.  Cemetery corporations, usually in trust, also own public cemetery lots for the persons interred therein or who intend to be so interred.  A written trust agreement specifies the responsibilities of each party.  Typically the owner of the lot will reserve the right to be buried along with family member in the lot.  Ownership of a cemetery lot can be only for the use of the soil for burial, and the surface for a burial monument.  It is not ownership in fee, such as for the removal of soil or erection of signs.

Anatomical Gifts


Often people wish to make their bodies available for anatomical study and to make their organs available for use in someone else's body.  Anatomical gifts can be made by any adult person of sound mind who with two witnesses signs an instrument, or by the decedent's next of kin who sign a document or make a recorded message.  Most often the gift is done through an organ donor card carried by the donor.  Such cards with instructions for their use are available from the New England Organ Bank, http://www.neob.org, or from the state Registry of Motor Vehicles, which marks the driver’s license of persons intending to be organ donors.

Cadavers for Medical Schools


Where one expects to die advanced in years, the organs may not be useful for anyone else.  However, medical schools still have great need for cadavers for research and education, and they are glad to have octogenarians.  Arrangements for such donations should be made with the Anatomical Gift Program, University of Massachusetts Medical School, http://www.umassmed.edu/anatomicalgiftprogram/index.aspx, 55 Lake Avenue North, Worcester, MA  01655, telephone (508) 856-2460.  This department will send forms that the donor should return to the Massachusetts medical school of his or her choice, i.e. Harvard, Tufts, University of Massachusetts, and Boston University.  There is no guarantee that the medical schools will accept a proffered cadaver, for they probably will not accept any body containing a contagious disease.  Therefore, alternate funeral arrangement should always be made.  Typically the bodies accepted are of those people who died of heart or lung failure; and they are older than the bodies from which organ donations are made. The medical schools cannot use a body whose organs have been given away separately.  This restriction does not apply to the eyes, which can be given separately, without diminishing the usefulness of the rest of the body for medical education.  After dissection the medical schools will return the remains to the next of kin, or bury the remains in their own cemetery in Tewksbury, or in some cases cremate the body.

Organ and Tissue Donations 


There are three useful tissue gifts:  Eyes, bones, and skin. Whole organs, after brain death but before the heart stops beating, can be removed from a donor for use in another person, a process sometimes called harvesting.  Obviously only a small number of willing donors will be in a situation to have their intentions fulfilled, and to meet future need there must be a large number of declared organ donors walking around.  Since the organ is to be re-used the age and condition are important.  The guidelines for acceptance of organs are:  Liver, up to 55 years of age; kidneys, up to 65; pancreas, up to 55; lung, up to 55; and heart, 45 years for a woman and 40 for a man. In times of shortages however, these age limits can be stretched for a healthy organ of greater age.  For the recipient, the younger the donated organ, the better.  Children in need of child-sized organs have the hardest time of all, because there are so few children who die.  There is also a need for inner ears of persons with a history of deafness or dizziness, for which donors should address the Anatomical Gift Program, University of Massachusetts Medical School, http://www.umassmed.edu/anatomicalgiftprogram/index.aspx, 55 Lake Avenue North, Worcester, MA  01655, telephone (508) 856-2460.  Through the New England Organ Bank, http://www.neob.org you can learn about these procedures.

Eyes or the corneas thereof can be given to the New England Eye and Tissue Transplant Bank, One Gateway Center, Suite 309 Newton, MA 02458, telephone (617) 964-1809.  They are used for either transplant, for which there is always a waiting list, or research.  Condition of preservation of the donated cornea is important, and it must be removed within six to eight hours after death.  The eye bank is not looking for perfect specimens of eyesight, since the quality of one's eyesight and the thickness of one's eyeglasses are controlled by the condition of the retina, which is irrelevant to the reuse of the cornea.


The long bones (arms and legs) can be given to the Bone Bank.  For information write to the New England Organ Bank, 60 1st. Ave, Waltham, MA 02451

Skin can be donated, also through the New England Organ Bank, http://www.neob.org or the New England Eye and Tissue Transplant Bank, One Gateway Center, Suite 309 Newton, MA 02458, telephone (617) 964-1809.  Thin layers are used to treat burn victims.  There is always a demand for such donations.  The skin can be of any pigmentation, but it must be free of any contagious or degenerative diseases.  It must be taken within six hours after death unless the body is refrigerated at a morgue, which can preserve skin for up to twenty-four hours.


To recapitulate, the instrument of organ donation, which must be signed by two witnesses, may be obtained from the New England Organ Bank, website and address above. 
At the time of removal the hospital will also try to obtain consent from relatives, so it is useful to inform them of ones intentions regarding organ donation. 

Making a Plan


Since organ or tissue donation does not affect the disposition of the body, disposition plans should be considered as well.  In deciding what to do, consider that organ or body donation can further advance important medical education and research.  Organ and tissue donation can save lives or eyesight as well.  Burial in a cemetery can foster wildlife and preserve open space more effectively than any park or zoning law.  Downtown cemeteries represent the oldest unchanged land use in Boston and they are major habitats for many bird species.  On the other hand, cremation frees crowded land for other uses.  Some cities in the Old World have to reuse cemetery plots by discarding old skeletons every few decades since land is so scarce.  If you choose entombment in a mausoleum, this will provide a comfortable indoor setting for visitors, who could otherwise be exposed to uncomfortable weather.  Tombstone monuments are a staple of amateur and scholarly archaeology, and they reflect well on the artistic ability and feelings of the deceased.  


Lastly, Joe Hill, the labor martyr who was executed in 1915 in Wyoming, wrote a poem, which touches eloquently on this subject:  

My will is easy to decide,

For there is nothing to divide.

My kin don't need to fuss or moan,

"Moss does not cling to a rolling stone."

My body? Ah! If I could choose

I would to ashes it reduce,

And let the merry breezes blow,

My dust to where some flowers grow.

Perhaps some fading flower then,

Would come to life and bloom again.

This is my last and final will,

Good luck to all of you.  Joe Hill.


Good funeral planning can further important social values, as well as relieve relatives of the burden of burial decisions.  Good planning can be satisfying to the planner as well as to others.
