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Opinion and Decree

WYZANSKI, Senior Judge.

This case is before the Court on a motion made by all the parties and intervenors. It seeks the Court's approval of a decree in the form set forth in Appendix A, to which everyone of them has consented in writing.

Unlike most consent decrees, it has been preceded by full hearings, findings of fact, conclusions of law, and several opinions in 1971 by this court, reported in 334 F. Supp. 930, and two opinions of the Court of Appeals delivered in 1972.

Plaintiffs, a class of Blacks and Spanish-speaking persons, hereafter for brevity sometimes called merely " Blacks ", complained that the Massachusetts Civil Service Commissioners discriminated against them in setting civil service examinations preliminarily to certifying candidates for appointment by cities, towns, and state agencies, in violation of the Fourteenth Amendment to the United States Constitution's guarantee of equal protection under the laws, and in violation of the Civil Rights Act codified in 42 U.S.C. @ 1983.

Ample opportunity was expressly afforded, by this court in 1971 for intervention. Advantage was taken of this by persons who were without exception allowed to intervene upon request.  By the most widespread publicity in 1971, 1972, and particularly in 1973, all media of communication drew the  public's attention to this litigation.  The press, the radio, and the television stations in their reports indicated that the Attorney-General of Massachusetts, members of the Massachusetts legislature, and some individuals contemplated intervention.  This court allowed the time between the discussion of a possible compromise first set forth in open hearing on March 27, and fully discussed thereafter in the Massachusetts legislature, and debated by columnists and correspondents in the press, and the time of the formal presentation of the compromise in open court on April 13, 1973, for possible intervention. Despite the barrage of publicity, which, to say the least, raised every possible real or fanciful objection, no one who had not previously appeared sought intervention. Nonetheless, those who were already parties or intervenors brought to the court's attention in public proceedings every kind of potentially relevant factor.

The matter is now ripe for action.

In 1972 the Court of Appeals overruled this court's 1971 determination that no Black or White should have priority of any kind.  It had been this court's judgment that the only relief to which plaintiffs were entitled was (1) the setting aside of the results of three examinations which the Civil Service Commission itself had admitted in court were discriminatory, and (2) the ordering of the Civil Service Commission to design and conduct new examinations which would be open to all, with no one, regardless of ethnic or other considerations, entitled to favor or any kind of preference of any sort.

The Court of Appeals, disagreeing with this court, directly commanded that a first priority be given to Blacks and Spanish-speaking persons who should pass a new properly designed non-discriminatory examination, and that a second priority be given to those (who happened to be virtually in each instance White persons who were not Spanish-Americans) who previous to 1972 had passed the admittedly discriminatory examinations.  That Court also suggested, but did not command, possible ratios between those two priority groups, which are called in the Draft Decree pre sented by the parties and intervenors, "Group A" and "Group B".  

The Draft Decree conforms in its Groups A and B to the judgment of the Court of Appeals. 

No objection has been made to that aspect of the Draft Decree. The only objection which this Court can imagine might have been made, but was not in fact made, would be by a Black who did not pass the 1972 Civil Service examination and who therefore did not come within Group A.

There has been considerable public misunderstanding as to the possible claim of such a Black.  This court confesses that its own lack of clarity contributed to that confusion. Others who failed to read the whole record consecutively, but who picked out of context particular remarks, did their share in promoting confusion.

Chronologically, the first point to be made about the hypothetical Black who did not pass the 1972 examination is that, by necessity, he must be supposed to be a person with a high school diploma or its equivalent.  In the most explicit terms, in a passage several paragraphs in length, this court ruled in 1971 in its published and unaltered opinion, that only high school graduates or their equivalent were eligible to become police patrolmen. This is the valid Massachusetts statutory rule.  It conforms to national standards.  And what this court ruled on this point was affirmed in 1972 by the Court of Appeals.  It is hard to see how in good faith any informed person, whether party, intervenor, counsel, journalist, correspondent, or legislator could ever have supposed that this court was being asked in 1973 to consider, or contemplated in 1973 considering, the appointment to the police forces of a candidate who could not read or write, or reach in all respects the level of a high school graduate.

The second point to be made about the hypothetical Black who did not pass the 1972 examination is that, admittedly, he could prove, not just assert, that the Civil Service Commission did not comply with the decrees of this court in 1971 and of the Court of Appeals in 1972 in setting that examination.  Without ambiguity, both courts commanded the Civil Service Commission to design a new examination.  Confessedly, the Commission offered a hodge-podge of old examinations.  Even if this paper-and-pass assembly could be construed as a novel combination, the several parts were obsolete and did not purport to be related specifically to the police patrolman's job.  At best this examination tested qualities possibly relevant to a candidate for a low level position in the desk occupations of the white-collar persons employed in the federal bureaucracy.

The third point to be made is that at one early stage of the open-court proceedings on March 27, a lawyer suggested on his own initiative that the hypothetical Black who failed the 1972 examination and his 55 or so colleagues, in view of the impropriety of the 1972 examination and his proven ability as a high school graduate to pass a fair examination, be treated as though he had in fact passed a valid examination.

What this proposal sought to accomplish was the avoidance of a cancellation of all the results of the 1972 examination and an immediate appointment of those who had long been awaiting positions to which they, under the decree of the Court of Appeals, were entitled because they had already passed pre-1972 examinations.  This proposal was designed to help the local authorities make not merely temporary appointments to the police (a right which they had always retained and exercised without let or hindrance by any injunction or judicial restraint) but also hundreds of permanent appointments.

Recognizing the obvious appeal of this proposal initiated by others, this court later in the hearing proposed that the parties and intervenors during a 10-day adjournment should voluntarily consider as a feature of a possible overall compromise that Blacks who took but did not pass the 1972 Civil Service examination should be certified by the Commission.

Such proposal was not an order commanding the certification of such Blacks. This court would have lacked the power to issue such an order.  Moreover, in the clearest terms in 1971 this court had ruled, and had never changed, or contemplated changing, its ruling that the United States Constitution's Equal Protection Clause does not authorize quotas based on ethnic considerations or any comparable priority except in the most unusual situations, of which this obviously was not one, at least in this court's opinion (before it was otherwise instructed in 1972 by the Court of Appeals).

At the same time that the court proposed discussions between the parties and  intervenors, the court noted how dilatory and otherwise obdurate had been the Civil Service Commission.  The court indicated that the obduracy of the Commission might induce the court to appoint a receiver.  See the Draft Opinion attached hereto as Exhibit B.  Explaining how inadequate any purely legal-judicial remedies might be because of the limitations of the constitutional remedies and because of the restrictions upon judicial power, even when exercised by activist judges, this court entered on March 28 a Memorandum as a reflection intended to aid the parties in reaching a compromise. See Exhibit C, hereto attached.

It now appears from the Draft Decree presented April 13, 1973 to this court, that the parties and intervenors do not want to have included in the Decree any special priority for Black high school graduates or others who did not pass the 1972 examination.

This court surely does not object.  It never thought it had the constitutional right to order such a provision.  It only proposed that the provision which had been initiated by others be considered. As a voluntary compromise, it has been considered.  It has been rejected. And that's that. 

Nor can valid objection to the omission be made by any Black who took and failed the 1972 examination.  Such a hypothetical person is represented by competent counsel who on his behalf has recognized he has no legal or constitutional claim.  Furthermore, and this is very significant, even if this court were to set aside, as not complying with the decrees of the District Court and the Court of Appeals, the 1972 examination, the hypothetical Black would be no better off.  In its 1972 opinion the Court of Appeals gave to those who passed the invalid pre-1972 examinations a priority over all who passed subsequent examinations, with one exception.  An even more favorable priority was given by the Court of Appeals to those Black and Spanish-speaking persons who had passed pre-1972 invalid examinations or who had taken but failed pre-1972 invalid examinations and who should thereafter pass a 1972 examination.

If that Court of Appeals precedent represents principle, then clearly the Black who failed the 1972 examination is not to be considered until consideration is exhausted with respect to (1) Blacks who took pre-1972 examinations and passed them, and (2) Blacks who took pre-1972 examinations and failed them but who later passed the 1972 examination.  Perhaps the situation is different with respect to what might have been claimed on behalf of a potential priority of a Black who failed the 1972 examination but who should pass a subsequent, let us say, 1973 examination and who asked to be considered before a non-black who had passed either (1) a pre-1972 examination or (2) the 1972 examination.  Such subtleties may belong in the Internal Revenue Code. They are too refined to be used in the practical business of quickly putting to work the police patrolmen this Commonwealth immediately needs.  In such emergencies there must be a recognition that of all priorities the first is the common defense against the enemy abroad or at home in our streets.

Next there is to be considered that part of the submitted Draft Decree which gives a secondary priority to those who passed pre-1972 examinations.  This provision conforms to the judgment of the Court of Appeals.

Neither there nor elsewhere are veterans' statutory preferences denied. There is specific preservation of those and like rankings in accordance with existing Massachusetts laws.  Representations to the contrary are not correct.

We turn now to the submitted Draft Decree's proposed Group "C".  This establishes a tertiary priority for Black and Spanish-speaking persons who took a police examination for the first time in 1972 and successfully passed it. From earlier discussion in this opinion it is evident that this group is exclusively composed of persons who have a high school diploma, or an equivalent education, or a waiver granted by the Massachusetts legislature.

It is evident that persons in Group "C" measure up prima facie to reasonable requirements for the job of police patrolman. That important public office requires character, competence, common sense, comradeliness, and a community sense of responsibility.  The policeman must radiate an authority which is enveloped in friendliness and fairness. 

Generally, a policeman's appropriate first resort is to persuasion, not coercion.  The billy and the gun are reserved for the violent, the vicious, the recalcitrant.  Temperamentally, the ideal policeman is a gentleman aiding the whole society to be gentle in its compassion and culture.  When the young, the aged, the disabled need help, whether in the form of physical escort, or intelligent counsel, or moral strengthening, or comfort in troubled hours, the policeman may be, because of his heroic role and his good humor, an indispensable community companion.

In technical proficiency, the policeman's first quality is ability to communicate simply, clearly, convincingly.  Whether he is directing traffic, or requiring trespassers to move away from a restricted area, or reporting, orally or in writing, to a superior or other person, conduct or incidents which the policeman observed, or presenting charges to or testifying in a court, a policeman must be reasonably fluent and altogether comprehensible.

A policeman must have a broad, but not necessarily detailed, knowledge of the constitutional, statutory, and local regulatory laws and ordinances he must apply.  In today's climate he must have a more precise knowledge of the Constitution's Bill of Rights, and of the liberties, rights, privileges and immunities of the citizen and of the alien, of the public official and of the private person, of the conformist and of the dissident.

This bewildering diversity of demands upon the police is beyond complete satisfaction by any one policeman. Probably it is more difficult to satisfy all the demands if the police are drawn predominantly from one or two ethnic groups. A policeman of one background communicates more easily with persons who share his background, or whose background is familiar to the policeman. Not only is there readier communication, but also more sympathetic understanding.  It is statistically proven that when a population is composed of Groups X, Y and Z, and the police are predominantly drawn from Groups X and Y, the arrest and conviction record of persons in Groups X and Y is markedly lower than in Group Z, particularly with respect to so-called "victimless crimes", including consensual sexual misconduct, gambling, possession of drugs, undisciplined use of intoxicating liquor, indecent dress or behavior.  That is not because persons in Groups X and Y are in fact better behaved than persons in Group Z; the former have more policemen who have a friendly, compassionate, sympathetic understanding of X's and Y's than of Z's.  The Greek word from which is derived the English word " barbarian" means a foreigner whose language and customs differ from the speaker's.  Most persons are only too ready to treat the stranger as suspect, and even as subversive of the good order of society. It is through intimate association we learn that under different skins all men are brothers.

Considerations of that nature make it desirable in the public interest that, in their important role in the governance of society, policemen should be drawn from all groups.  This does not imply that any group is entitled to a quota, nor to a fraction roughly corresponding to the fraction of the total population which belong to that group.

The record of the 1971 hearings in this case show that the Massachusetts Civil Service Commission, and most of the cities, towns, and state agencies have, albeit unintentionally for the most part, discriminated in recruiting police.  Policemen of one background naturally and often unconsciously recruit new candidates from their own background. The deepest thrust of any recruiting effort comes not from public advertising but from the private encouragement of friends and acquaintances.  Nor is the solicitation exclusively verbal. Each responds to the images created by the heroes of his own background.  For a person in one group the beau ideal is a policeman. For a person in another group it is a teacher or a soldier.

To counteract the unconscious lopsidedness of the recruitment of the past, the parties and intervenors have proposed in their Draft Decree to give a tertiary priority to Blacks and Spanish-speaking persons who have shown themselves qualified by passing the 1972 examination and, usually, by securing high school diplomas.  This court regards this wholly voluntary proposal as being in the public interest.

As of today there is not in this case any written objection of the kind which is required by the rules of the United States District Court for the District of Massachusetts, and which, in an opinion filed April 12, 1973, Chief Judge Caffrey ruled to be mandatory.  But if this court, at least for the sake of assuring everyone that the court is not prejudiced against or in favor of any group, considers as a possible point that in creating Group "C" the parties and intervenors who now propose the Draft Decree here under analysis acted illegally, that point is easily answered.

What the creation of Group "C" does is to remedy the grievance each person in that group suffered because prior to 1972 the Civil Service Commission defendants did not in a non-discriminatory manner seek to recruit that particular aggrieved person, and did not offer him the attraction of a non-discriminatory competitive examination for the position of patrolman.

In short, persons in Group "C" have a compelling legal claim prior in right to those in Group "D ".  The provision creating Group "C" is not an example of Orwellian justice which treats some as more equal than others.  Nor is it, as some commentators have wrongly supposed, a correction of historic injustice suffered by the ancestors of persons in Group "C".  It is nothing more than, in Justinian's celebrated phrase, giving each man his due. 

This court has not neglected certain observations made in open court Friday, April 13, by co-counsel associated with one of the counsel who signed the motion and prepared the Draft Decree now under consideration.  In reply to what was asserted, these points may be made:

1.  The proposed decree does not violate Massachusetts law.  The decree makes effective the guarantee in the United States Constitution of the equal protection of the laws.  The United States Constitution is part and parcel of the law of Massachusetts.  Indeed under Article VI of the United States Constitution it is the supreme part.

2.  Veterans' preferences are preserved by the proposed decree.

3.  No command in this court under the proposed decree is directed at any appointing authority, or mayor, or selectman, or commissioner of police, or chief of police.  The only one of them that is even a party to this case is the commissioner of police of the city of Boston.  And in 1971 this court sought to dismiss him.  But, for reasons satisfactory to it, the Court of Appeals put him back in the case as a defendant.

Order of April 15, 1973

So much misinformation has been spread about this case and this court's attitude that it is hereby ordered that the defendant Civil Service Commission shall before May 1, 1973 mail (1) to every person who took the 1972 Civil Service Examination and (2) to every appointing authority in the Commonwealth that in 1971, 1972, or 1973 requested certification of police patrolmen or equivalents, and (3) to the chief of police of every city and town in Massachusetts -- the complete, unabridged text of this opinion and order together with attached exhibits.

Finding that the proposed decree is just, reasonable, and in the public interest, and more likely than any other proposed solution to give the people of the Commonwealth of Massachusetts effective, non-discriminatory, dedicated, and honorable police forces, the proposed decree is approved and entered this day.

Consent Decree and Final Judgment (Exhibit A)

Upon the basis of the evidence, the judgment of this Court, dated November 17, 1971, as modified on December 6, 1971, and the mandate of the Court of Appeals, dated April 26, 1972, as amended May 24, 1972, and with the assent of counsel, the Court hereby dissolves all outstanding injunctions and enters this Consent Decree and Final Judgment.

Now, therefore, it is ordered, adjudged and decreed by the Court as follows:

I.  Certifications

1.  
The defendant Director of the Massachusetts Division of Civil Service, the defendant Massachusetts Civil Service Commissioners, and their successors in office shall promptly commence certifying police applicants as eligible for appointment for each police department subject to Civil Service. For each police department a pool of eligible police officer candidates shall be established, and candidates certified in the following manner:

i. 
Group A shall consist of all black and Spanish-surnamed applicants who failed any of the 1968-70 Police Entrance Examinations, but passed the 1972 Interim Police Entrance Examination and are otherwise qualified for appointment on the basis of existing requirements.  Said candidates shall be ranked in accordance with existing Massachusetts law.

ii.  
Group B shall consist of all persons currently on eligibility lists established on February 4, 1970, August 27, 1970, and March 26, 1971.  Said candidates shall be ranked in accordance with existing Massachusetts law.

iii.  Group C shall consist of all black and Spanish-surnamed persons, excluding those in Group A, who passed the 1972 Interim Police Entrance Examination and are otherwise qualified for appointment on the basis of existing requirements.  Said candidates shall be ranked in accordance with existing Massachusetts law.

iv.  Group D shall consist of all other persons, excluding those in Groups A, B and C, who passed the 1972 Interim Police Entrance Examination and are otherwise qualified for appointment on the basis of existing requirements. Said persons shall be ranked in accordance with existing Massachusetts law.

v. 
In response to requisitions submitted by police departments, candidates shall be certified to such departments on the basis of one candidate from Group A for every candidate certified from Group B until the list of candidates in Group A is exhausted.

vi.  Upon the exhaustion of Group A, candidates shall be certified to requisitioning police departments on the basis of one candidate from Group C for every three candidates certified from Group B, until the candidates in Group B and C are exhausted. In addition, the three examination lists comprising Group B shall expire as follows: the list established on February 4, 1970 shall expire 79 days from the date of this order; the list established on August 27, 1970 shall expire 9 months and 9 days from the date of this order; and the list established on March 26, 1971 shall expire 16 months and 8 days from the date of this order.

vii. Should a candidate qualify to be placed in Groups A, B or C after exhaustion of the Group for which he is eligible, said Group will be revived for purposes of affording the candidate the position he would have enjoyed.

viii.Upon the exhaustion of Groups A, B and C, candidates shall be certified from Group D. Provided, that the list of candidates comprising Group D shall expire 2 years and 6 months following the date of the last administration of the 1972 Interim Police Entrance Examination.

2.  
Should an appointing authority fail to offer an appointment to a candidate certified from Groups A, B, C or D, said defendants shall not authorize the requisitioning police department to make any appointment unless said police department has furnished said defendants with a written statement of its reason why said candidate was not offered an appointment.

II.  Future Examinations 

3. 
Neither the 1972 Interim Police Entrance Examination nor any other such police entrance examination shall be administered in the future until such time as it has been validated in conformity with the Testing Guidelines of the Equal Employment Opportunity Commission, 29 CFR s. 1607.1 et seq. Provided, that veterans shall be given the opportunity to take "make-up examinations" in accordance with existing Massachusetts law.

III.  Recruitment

Three months prior to the administration of future police entrance examinations, an affirmative recruitment program shall be commenced in order to recruit black and Spanish-surnamed police applicants.  Said recruitment program shall include public statements, advertising in the media of press, radio, and television, and direct contact with minority organizations.

IV.  Reporting

5.  
On a monthly basis following the entry of this order, counsel for the plaintiffs will be furnished with a status report concerning certifications and appointments. This report shall contain the following information:

a.
for each requisitioning police department, a copy of the requisition and certification, and the name and address of each black and Spanish-surnamed candidate certified for appointment. 

b. 
 the action taken with respect to each such black and Spanish-surnamed candidate.

c. 
 the number of white candidates certified for appointment.

d.  
the action taken with respect to such white candidates.

e.  
the name and address of each black and Spanish-surnamed candidate appointed subsequent to the date of this order whose employment is terminated, and the reason therefor.

f. 
for each police department the name and address of each candidate in Groups A and C.

6. One month after entry of this order, counsel for the plaintiffs will be furnished with a report containing the following information:

for each police department, the number and percentage of black and Spanish-surnamed police officers.

7.  
Six months after each future police entrance examination, counsel for the plaintiffs will be furnished with a report containing the following information:

the number and percentage of the white, black and Spanish-surnamed persons who apply for appointment and who are found eligible for appointment.

8.  
Four months prior to the administration of any future police entrance examination, counsel for the plaintiffs will be furnished with a detailed description of the affirmative program to recruit black and Spanish-surnamed applicants.

